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NATURE OF THE CASE

This is an environmental enforcement action brought by the People of the
State of Illinois. The State sued Petco Petroleum Corporation and its president, Jay
D. Bergman, under the Illinois Oil and Gas Act. The State alleged that over a two-
year period Petco and Bergman caused 168 releases of crude oil and saltwater from
their oil wells, pipelines, and related equipment. Ultimately, the court found that
Petco, but not Bergman, was liable for the releases. The court ordered Petco to pay
$168,000 in civil penalties but declined to award injunctive relief barring further
violations of the Oil and Gas Act. The court also declined to order Petco to post a
$100,000 bond to assure the remediation of the contaminated land. Finally, the
court denied the State’s request for an order barring the defendants from obtaining
new drilling permits. The State appealed. No questions are raised on the pleadings.

STATEMEN T OF THE ISSUES

1. A trial court abuses its discretion when it refuses to award injunctive relief
against a defendant who repeatedly violates the Act. The defendants repeatedly and
continuously violated the Act by allowing 168 releases of oil and saltwater and by
failing to maintain their equipment in a leak-free condition. Did the trial court
abuse its discretion in dissolving the injunctive relief it had awarded against the
defendants?
2. A corporate officer may be personally liable under the Oil and Gas Act when
he has the power to bring the company’s operations in compliance with the Act’s
requirements, but does not. As president of Petco, Bergman could have brought
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Petco into compliance with the Act, but he did not. Was it against the manifest
weight of the evidence for the trial court to find Bergman not liable under the Act as

a responsible corporate officer?

3. Did the trial court abuse its discretion in declining to order Petco to post a
bond?
4, Did the trial court abuse its discretion in declining to bar the defendants from

obtaining new drilling permits?
JURISDICTION

This Court has jurisdiction over this appeal under Supreme Court Rule 301.
On February 24, 2004, the circuit court issued a judgment order. (C2386). In that
order, the court entered judgment in favor of the State and against defendants Petco
and Bergman. The court permanently enjoined Petco and Bergman from committing
further violations of the Illinois Oil and Gas Act and ordered the defendants to pay
civil penalties of $168,000. (C2387).

The defendants filed timely motions for reconsideration. (C2389, C2396). The
circuit court issued an Amended Order on Reconsideration on May 26, 2004.
(C2425). In the Amended Order, the circuit court significantly reduced the State’s
victory. Although the court again entered judgment in favor of the State and against
Petco and ordered Petco to pay the $168,000 fine, the court changed its earlier
judgment by: finding that Bergman was not liable under the Act, entering judgment
for Bergman, denying the State’s request for permanent injunctive relief against
both Bergman or Petco, and relieving Bergman of liability for the $168,000 fine.
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(C2425-26).

Because of the major changes made by the Amended Order of May 26, 2004,
that order constituted a new final judgment. As a result, the appeal clock started
running again. Gibson v. Belvid ere Nat’l Bank & Trust Co., 326 Ill. App. 3d 45, 49,
759 N.E.2d 991 (2" Dist. 2001). On June 22, 2004, the State filed a motion to
reconsider and strike the Amended Order. (C2428). That motion tolled the time for
appeal. 326 Ill. App. 3d at 48-49. The circuit court denied the State’s motion on
September 8, 2004. (C33/0868)." Within 30 days of that denial, the State filed by
mail both a notice of appeal (on September 23, 2004) (C6/0868) and an amended
notice of appeal (mailed on October 8, 2004) (C12-15/0868). The notices of appeal
were thus timely. Sup. Ct. R. 303(a)(1); Gibson, 326 Ill. App. 3d at 48.

For a fuller discussion of the jurisdictional basis of this appeal, see the State’s
response to the defendants’ motion to dismiss the appeal, which motion this Court
took with the case.

STATUTORY AND ADMINISTRATIVE PROVISIONS
INVOLVE D IN THI S APPEAL

The statutory provisions and portions of the Illinois Administrative Code that

are relevant to this appeal are contained in the appendix.

! Citations in the form “C___” refer to the common law record in the
companion appeal, No. 4-04-0558. This Court allowed the State’s motion that the
record on appeal in that appeal serve as the record on appeal here. Citations in the
form “C__/0868" refer to those separately numbered portions of the common law
record prepared specifically for this appeal. Citations in the form “SV " refer to
supplemental volumes of the record in No. 4-04-0558, which contain the transcript
of proceedings.



STATEMENT OF FACTS
A. Petco’s O perations
Petco Petroleum Corporation operates a total of 19 oil fields over five states.
(SV X1V at 155). Petco’s president and owner is Jay Douglas Bergman. (Ild. at 111-
12). Bergman is also president and owner of Bergman Petroleum Corporation
(“Bergman Petroleum”). (C1845; SV X1V at 128-29).

In 1992, Bergman Petroleum purchased Exxon Corporation’s interest in
numerous oil and gas leaseholds in two oil producing regions in downstate Illinois,
the Louden Field and the Dix Field. (SV X1V at 112; C1829). Bergman Petroleum
purchased these leaseholds for just over $5.2 million. (C1829). As part of the sale,
Bergman Petroleum assumed the obligation to properly plug certain wells in
accordance with all applicable governmental rules and regulations. (SV X1V at 114;
C1838).

In 1992, soon after the purchase from Exxon, Bergman Corporation and Petco
entered into an operating agreement allowing Petco to operate the approximately
1,438 wells in the two fields. (C1846-50; SV XII at 170). Bergman signed the
agreement on behalf of both companies. (C1846, C1850). The Louden Field is the
“largest operation of this type in the State of Illinois, and maybe the whole midwest.”
(SV XVI at 28). The 240 leases on the Louden Field covered 50 square miles. (SV
X1V at 112, 119). Daily recoveries of crude oil averaged 1,350 to 1,400 barrels. (SV
X1V at 112). Petco employed 55 to 60 employees at the Louden Field. (Id. at 156).
Petco operated 800-850 producing wells and 350-400 injection wells. The injection
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wells were part of a secondary recovery technique employed by Petco, referred to as
“water flood,” which involves injecting large amounts of salt water into the ground to
pressure up the oil reservoir. (SV Xl at 13-14, 16). Petco used this method to
maximize declining oil production in the field. (Id. at 14). Petco had 80 tank
batteries in the Louden Field. (SV XIV at 119). The tank batteries separated the oil
from the water and stored the oil. (Id. at 117).

The Dix Field covered 3.5 square miles. (SV XIV at 116). Petco operated 31-
32 producing wells and 15 injection wells there. (Id.). The Dix Field had 17-18
leases, a water plant, and five tank batteries. (Id. at 117).
B. Releases and Spills of Crude Oil and Saltwater

Petco’s operations have resulted in releases every year since Petco acquired

the two fields. Petco’s history of releases from 1992 to 2003 may be summarized as

follows:
1992: 21
1993: 35
1994: 70
1995: 112
1996: 143
1997: 200
1998: 166
1999: 88
2000: 65



2001: 45

2002: 22 or 23

2003: 26
(C1713, C2395; SV XVI at 55).

From September 1998 to September 2000, the period at issue in the amended
complaint, Petco’s operations in the Louden and Dix fields resulted in at least 168
releases of crude oil and saltwater. (C329-60, C557). Of these releases, 149 resulted
from corroded or deteriorated equipment. (SeeC329-360, C527). In administrative
proceedings, DNR found that Petco’s operations resulted in an additional 43
releases. (C52-57, C92-93, C201).

During the period of June 8, 1992, through May 1, 2002, Petco operated 3.51%
of the total number of oil wells statewide but had 30.2% (951 of 3149) of all of the
releases. (C1709). That percentage increased to 34.72% (175 of 504) of all releases
for the period of September 14, 1998, through September 12, 2000. (C1709).

Releases of crude oil and/or saltwater have adverse impacts on the
environment ranging from Kkilling crops, flora, fauna, and aquatic life to significant
alterations of soil or water chemistry. (C842, C1640, C1648-51; SV XlII at 33, 38-
39). There is an environmental harm associated with every discharge that occurs.
(C842). Crude oil is not naturally found in a freshwater system. (C1639). It
physically smothers organisms, depriving them of oxygen. (C1639-40). It changes
the water chemistry, leading to the release of hazardous and toxic substances.
(C1640). Brine changes the alkalinity of water in a freshwater system. (C1639).
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Salt reduces oxygen levels and competes for nutrients. (Id.). Because freshwater
organisms are not adapted to living in saltwater, its presence can lead to their
death. (Id.).

When Bergman and Petco took over, the condition of the Louden and Dix
fields was “very bad” or “poor.” (SV XlII at 111; SV XV at 118). Bergman was aware
that the condition of the fields was “not, in certain respects, good.” (SV X1V at 119).
Petco had no preventive maintenance program for either field. (SV Xl at 77; SV XII
at 120-21). Petco did not perform scheduled testing on lines or tanks. (SV XI at 85).
Most of the 168 violations involved in this case resulted from corroded steel pipes.
(C329-60, C557; SV XII at 41). Petco replaced leak-prone steel pipes with more
corrosion-resistant fiberglass pipes after the steel pipe had leaked. (SV Xl at 77; SV
Xl at 76; SV XIV at 174-75). Petco determined which lines to replace based on
which line had the most leaks. (SV XI at 77-79). Bergman approved pipe line
replacements. (Id. at 79).

The saltwater used in a water flood operation corrodes steel pipe. (SV XVI at
18). There are several ways to actively prevent leaks from steel pipes. (SV XII at
72-73, 76). Steel pipes can be replaced with fiberglass pipes before the pipes corrode.
(Id. at 73). Corrosion inhibitors can be used in injection water. (Id. at 72). Steel
pipes can be painted, coated with tar, and wrapped with a plastic sealer. (Id. at 72-
73). Or steel pipes can be protected through cathodic or anodic protection. (Id. at

73, 76). Petco did not use corrosion inhibitors; it did not coat and wrap its pipelines,



nor did it use cathodic protection. (Id. at 76).

Woody Myers, a DNR well inspector, routinely drove through the Louden
Field to check on Petco’'s wells. (SV XII at 6). He testified that, based on his
observations, “when something breaks, leaks, blows up, falls apart, then it[]s fixed
dollars [sic]. | don’'t see them changing them ahead of time.” (SV Xl at 127). He
also testified, “I don't observe any maintenance unless you call the repair
maintenance. It is broke before it gets replaced or serviced.” (SV Xl at 127).

Petco did use some warning systems on some of its equipment. It had high
level alarms on unsealed tanks (SV XVI at 14), pressure sensitive devices on
injection lines (SV XVI at 15), alarm systems in tank batteries (SV XV at 119), and,
in the Dix Field, alarm systems in the pit at the water flood plant (SV XII at 139-40).

Bergman testified that Petco had a “systematic plan” to replace the steel pipe
lines. (SV XVI at 19). Bergman testified that “in some cases we had some leaks and
thought it would be wise to replace it [sic], and in other cases we just decided we're
going to replace everything; and we even replaced pipes that didn't leak.” (SV XVI
at 18-19). Bergman attributed the decline in reported spills after 1997 to the
implementation of this “plan” by Petco’s “re-educated” employees. (SV XVI at 27).
By this, Bergman meant: “In the past if you have a leak you go and fix it. Now if we
have a leak we, of course, fix the leak, but look further; and if a pipe or line or
something needs to be replaced we’ll do the whole thing.” (SV XVI at 28).

The documentation of Petco’s “systematic” pipe line replacement program
consisted of notes by Doyle Dial, the maintenance foreman for the Louden Field.
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(C1613-25; SV Xl at 57; SV XVI at 52-53). The notes were (1) a typewritten
document listing main lines that were still made of steel pipe, and (2) a handwritten
list of pipe lines that had been replaced. (C1613-25).

For 1997, the year Petco had 200 releases, Petco’s records do not reflect that it
replaced any pipe lines. (SV XVI at 52-53). The vast majority of those spills were
due to leaks from older pipes that needed to be replaced. (Id. at 96). The footage of
line replaced increased dramatically in 1998 through 2000. (SV Xl at 85). This was
“because we had more lines that were just so bad they had to be replaced,” (Id. at
85), i.e., it was due to the number of leaks Petco was having (id.).

Petco adopted a Spill Prevention Control and Countermeasure Plan (“SPCC”).
(SV XVI at 174). As maintenance foreman, Dial was the employee responsible for
responding to releases in the Louden Field. (SV XI at 90). Dial was not familiar
with the requirement of the SPCC. (Id.). Leland Russell, the employee who ran the
Dix Field, “suppose[d]” that he was the person responsible for the implementation of
the SPCC plan there. (SV XlI at 124). He thought that it was a plan on how to
respond to spills but had no opinion whether the SPCC plan was effective to ensure
that releases do not occur. (Id. at 124-25). Russell did not know if Petco had any
sort of policy concerning responding to releases. (Id. at 127). Neither Dial nor
Russell received training on the requirements of the SPCC. (SV Xl at 90; SV XII at
124).

C. Bergman’s Role



Bergman controlled Petco’s operations from a five-person office in Hinsdale,
Ilinois through communication by mail, fax machines, and phones, as well as
routine visits to the Louden Field in St. EImo, Illinois. (SV Xl at 10-11, 23-25, 67,
69-70; SV XII at 128-29; SV XIV at 156-57). Bergman talked frequently to David
Lindley, the Louden Field superintendent, usually every day. (SV Xl at 10-11).
Seldom would more than two or three days go by without a conversation, and
“usually we would have several conversations a day.” (Id. at 10-11). Since 1998, Dial
spoke with Bergman at least once a week; Bergman typically initiated those calls.
(SV Xl at 67-68; SV XV at 143).

After Bergman hired Russell to run the Dix Field, the two usually talked
every day. (SV XlI at 118-19). Bergman inquired about “everyday stuff” that went
on out in the field, how production was, and if Russell had any problems. (Id. at
119). By the time of trial in 2002, the frequency of these calls had dropped to once
per month or less. (Id. at 145).

In addition to phone calls with subordinates, Bergman received various
written reports. Field supervisors regularly faxed time sheets, bid sheets, “pull list”
reports (lists of non-operating wells), daily production reports, water sheet reports,
and daily sheets for the use of tank trucks and contract help. (SV Xl at 12-13, 23-24,
47-48, 64-67; SV XII at 112-115). Bergman reviewed certain of those documents.
(SV XVI at 43-45).

Bergman knew all of Petco’s employees, what each person did, and who
reported to whom. (SV Xl at 24-25; SV X1V at 156-67). He also had extensive
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knowledge of Petco’s field operations, including issues relating to the replacement of
pipelines and other equipment, corrosion problems, communicated wells,? the
computer monitoring system, the plugging of wells, shutting down a well, well
abandonment, and pump research. (SV XIV at 116-17, 169-70, 179-82, 198-201; SV
XVI at 13-16, 18-25, 29-32, 42-45). Bergman understood technical definitions of oil
production equipment such as production headers, suction and discharge logs, sumps
and precipitators, and sacrificial anodes. (SV XVI at 19-21, 25). Bergman possessed
technical expertise concerning production-related problems. (Id. at 56-57).

Bergman directly hired high-level employees, such as the field
superintendents and the maintenance foreman. (SV Xl at 7-8, 57; SV XII at 118).
When the field supervisors needed to hire roustabouts or tank truck drivers, they
first obtained permission from Bergman. (SV Xl at 74; SV XV at 142).

Bergman was involved in special projects. (SV XIV at 179-82). He initiated a
special project to upgrade the alarm system at the Louden Field. (SV XIV at 181).
The existing system relied on telephone company lines that were, according to
Bergman, getting “old and creaky.” (Id.). Bergman directed employees of the
Louden Field to obtain proposals for several through-the-air systems. (Id.). They
secured four proposals, narrowed them down to the two best, and recommended one

in particular to Bergman for his approval. (Id. at 181-82). Bergman looked through

2 A “communicated well” is one where there is a leak between the inner steel
tubing of the well and the outer wall of the well, called the casing. (SV XIV at 198-
99).
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the proposal, looked at the price, and gave the go ahead for the project. (Id. at 182).

Bergman determined whether a well was drilled or plugged. (SV X1V at 168-
69). Bergman knew that drilling a new well cost between $50,000 and $450,000,
with the average cost being about $200,000. (SV XIV at 169). He also provided
maintenance direction and approved each well work over. (SV XV at 63, 67-69, 74,
76-77, 92, 94, 100). A well work over involved making a cement casing lining to
enhance production. (SV Xl at 26-27). Bergman approved specific recommendations
for either the replacement or cleaning of “gun barrels,” the vessels for separating oil
and water. (SV XV at 64). He decided to install a much larger pump on one
particular sump line to enable Petco to transfer more water from the sump to the
plant. (SV XII at 42-44). The larger pump blew several holes in the pipe and caused
one of the larger releases in a nearby slough. (SV XII at 42).

Bergman was actively involved with the retention of environmental
consultant Bryan Williams to address the remediation of a large oil spill in the Dix
Field. (SV XV at 37-38). Williams met with Bergman and gave him a list of
standard industry procedures that would have to be followed to comply with
regulatory requirements. (Id. at 38). Bergman authorized Williams to proceed.
(Id.).

When State inspectors discovered leaks at Petco, they sent notices of
violations to the Hinsdale office where Bergman worked. (SV XII at 127-28). These
notices were then faxed or mailed to Russell. (Id. at 128). If Petco employees

discovered bad leaks, the field supervisors would inform Bergman directly. (SV XI
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at 72; SV XlI at 114-15).

According to Michele Phillips, the manager of DNR’s enforcement unit,
Bergman participated in numerous administrative enforcement proceedings on
behalf of Petco. (SV XlI at 155-57). When DNR issued citations to Petco for
violations of the Act, Bergman routinely signed Petco's requests for administrative
review of the notices of violations. (Id. at 155-56). Bergman requested pre-hearing
conferences approximately 200 times. (Id. at 149, 156). Bergman signed the checks
by which Petco prepaid the penalties in order to contest the violations. (Id. at 156).
Bergman personally represented Petco at almost all of the pre-hearing conferences.
(Id. at 156). At these hearings, Bergman personally negotiated with DNR to
mitigate fines and remedies. (Id. at 97). These fines ranged from $250 to several
thousand dollars. (Id. at 97-98). When cases went to hearing, Bergman sometimes
represented Petco. (Id. at 157). Bergman prepared stipulations of facts, presented
opening statements, and even performed cross examinations. (Id. at 44, 73, 157).

When the U.S. EPA got involved in the spill at the W.O. Allen lease at the Dix
Field, Bergman took an active part in dealing with that agency. Bergman was
involved in a number of telephone conversations with agency personnel. (SV XVI at
83). On behalf of Petco, Bergman signed a settlement agreement with the agency
regarding federal claims at the site. (Id. at 82-83). Several weeks after the spill,
Bergman visited the site of the spill to check on the progress of the clean up efforts.

(SV XII at 135; SV XVI at 84).
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At one point, Bergman instructed Dial, the employee who oversaw the fixing
of leaks at the Louden Field and who was responsible for reporting leaks to the
State, not to report leaks. (SV Xl at 58, 90-91). Bergman explained his instruction
by saying that “we were getting very unfairly treated and | was pretty hacked off
one day.” (SV XIV at 173). According to Bergman, this explicit policy of not
reporting leaks lasted for a couple of weeks. (Id. at 174).

Bergman issued a similar directive to Darryl Pridemore, the supervisor of the
Louden Field until about November 2000. (SV Xl at 7; SV X1V at 158). Phillips, the
head of DNR’s Enforcement Unit, testified that in 1997 she met with Pridemore to
discuss the large number of violations Petco was having. (SV XlI at 159-60).
Pridemore told Phillips that Bergman had directed him not to report the leaks. (Id.
at 160). Leland Russell testified that, on one or two occasions, Bergman conveyed to
him a reluctance to report releases, thus implying to Russell not to report them. (Id.
at 129-30).

Bergman was heavily involved in the “financial aspects” of Petco. (SV XIV at
167-68). To obtain a given piece of equipment, the foremen often had to ask
Bergman to purchase the equipment, run specific bids by Bergman, or obtain
authorization from Bergman to purchase the equipment. (SV Xl at 47-48, 86). In
particular, when replacing steel injection lines, they obtained permission for
Bergman before proceeding. (Id. at 64; SV XII at 123).

D. Petco in Michigan

In 1990, Bergman acquired an oil field located in Michigan. (SV XVI at 64).
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This field consisted of 70 wells and 22 tank batteries. (Id.). Petco became the
operator and posted a $50,000 bond. (Id. at 64, 66). When Petco ceased operating
this field, the State of Michigan performed the necessary plugging and Petco
forfeited the bond. (Id. at 66).

E. Petco’'s Re mediatio n Efforts

On July 16, 1999, Petco allowed a spill at the W.O. Allen lease in the Dix
Field. (C1716). The spill involved 150 barrels of oil and 50 barrels of saltwater.
Russell responded with two tank trucks. (SV XlII at 132-33). Russell lacked any
spill response training. (Id. at 107). After a few days, Russell realized he was not
making much headway in cleaning up the spill. (Id. at 133). The spill destroyed half
an acre of vegetation (C912) and contaminated about 1000 feet of a creek (SV XIII at
11; C1725-42). When asked what he did when he realized he was making little
headway in cleaning up the spill, Russell answered, “Well, nothing, really. 1 just
kept working on it.” (SV XII at 133).

Eventually, the Illinois Environmental Protection Agency learned of the spill,
at which point Petco started devoting more resources to remediating the
contamination. (SV XlI at 134; SV XIII at 10). When state inspectors made
subsequent inspections, they deemed Petco’s remedial activities inadequate. (SV
X1l at 13). A series of inspections over the ensuing months and years revealed
continued oil contamination in the creek. (Id. at 13-20). In May 2002, two years

after the spill, a state inspector found evidence of oil contamination in the creek. (Id.
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at 20).

Petco took considerable time fully remediating other spills. Official DNR spill
reports show that Petco failed to remediate at least six other spills in 1999 and 2000
in a timely manner. (C1075-77 (remediation not complete two months after spill;
C1150-55 (four months); C1156-59 (two months); C1164-66 (six weeks); C1179-80
(three weeks); C1252-54 (seven weeks)).

F. Court Proceedings

On October 12, 2000, at the request of DNR, the Attorney General filed suit
on behalf of the People of the State of Illinois against Petco, Bergman Petroleum,
and Jay Bergman. (C1). On December 8, 2000, the State filed an amended
complaint against Petco and Jay Bergman, omitting Bergman Petroleum. (C47).

In Count I of the amended complaint, the State alleged that Petco violated the
Oil and Gas Act’s prohibition against “waste” by allowing the improper disposal,
release, or discharge of crude oil or saltwater. (C52). The State alleged that Petco
did so on the 43 occasions when the State took administrative enforcement action
and on 168 other specific occasions between 1998 and 2000. (C6-11, C11-26).

In Count II, the State alleged that Bergman was directly responsible for,
personally involved in, or had actively participated in the acts or omissions
constituting violations of the Oil and Gas Act referenced in Count I. (C76). The
State also alleged that Bergman failed to prevent and/or correct the 168 spills
referenced in Count I. (Id.).

For relief, the State sought: (1) a finding that the defendants had violated the
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Oil and Gas Act and related rules by repeatedly allowing the improper disposal,
release, or discharge of oil or saltwater, resulting in an imminent danger of
substantial harm to the environment, environmental damage to property, or
contamination of surface or ground waters of the State; (2) a finding that the
defendants had shown a pattern of “documented events” involving the improper
disposal, release, or discharge of produced fluids over the previous two years; (3) a
finding that the defendants had not operated in a prudent manner following
industry standards with regard to preventative maintenance of equipment and thus
endangered the environment; (4) a permanent injunction to halt the violations of the
statute and regulations; (5) an order requiring Petco to submit a written oil and gas
facilities operation maintenance plan that will ensure compliance with DNR'’s rules;
(6) an order requiring Petco to submit and keep in effect a bond of $100,000; (7) civil
penalties of $223,000; and (8) an order barring the defendants from acquiring any
additional permits to drill new oil or gas production wells until the bond is released.
(C74-75, C77).

During discovery, the State served the defendants with a Request to Admit
Facts relating to the 168 spills alleged in the amended complaint. (C229-360).
Following a response from the defendants in which they raised various objections to
the request (C363-456), the State moved for an order deeming as admitted the facts
set forth in the Request to Admit (C526). The defendants moved to dismiss the
amended complaint. (C87). The circuit court granted the State’s motion and ordered
that “[e]ach of the Requests to Admit Facts is deemed admitted.” (C557). The court
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denied the motion to dismiss, except as to the 43 releases that had been the subject
of prior administrative enforcement actions. (C201). The Court granted that aspect
of the defendants’ motion on the ground of res judicata. (Id.).

In May 2002, the State moved for summary judgment on Count I, the count
directed against Petco. (C606). After Petco filed a response (C1375), the circuit
court granted the motion.®

This Court, having considered the People’s Motion for Summary
Judgment on Count I, and being fully advised in the premises,
FINDS that there is no genuine issue of material fact that Petco’s
168 spill events constitute a pattern of documented events
involving improper disposal, release[,] or discharge of produced
fluids within the previous 2 years from the date of the most
recent event. This Court FINDS there is no genuine issue of
material fact that Petco’s violations of the Act posed an imminent
danger of substantial environmental harm or caused
environmental damage to property or contamination of surface
waters as a result of improper disposal, release, or discharge of
produced fluids. This Court further FINDS that Petco has failed
to operate in a prudent manner following regulatory standards
with regard to the performance of preventative maintenance of
equipment. This Court FINDS that the People are entitled to
judgment as a matter of law. This Court GRANTS the People’s
Motion for Summary Judgment on Count I.

The matter then proceeded to a five-day trial on Count Il that began in
October 2002 and, following a recess, ended in December 2002. (SV XI - SV XVI).
The parties filed post-trial briefs. (C2021, C2167).

On February 24, 2004, the court issued its judgment. (C2386). The court

found that Bergman (1) violated the Illinois Oil and Gas Act and associated

® The order granting the State’s motion appears in the record on appeal by
stipulation of the parties. A copy is included in the appendix at A__.
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regulations by repeatedly allowing the improper disposal, release, or discharge of
produced fluids, resulting in imminent danger of substantial environmental harm,
and/or environmental damage to property and/or contamination of surface or ground
waters of the State, (2) had shown a pattern of documented events involving the
improper disposal, release, or discharge of produced fluids over a two-year period,
and (3) failed to operate in a prudent manner following regulatory standards with
regard to the performance of preventative maintenance equipment. (C2386-87). The
court found that Bergman was individually responsible as a “responsible corporate
officer.” (C2386).

As relief, the court entered judgment in entered in favor of the State and
against Bergman and Petco. (C2387). The court also permanently enjoined
Bergman and Petco from committing further violations of the Illinois Oil and Gas
Act, 225 ILCS 725/1 et seq.,and the associated regulations. (Id.). The court ordered
Petco to submit a written oil and gas facilities operation maintenance plan to ensure
compliance with DNR'’s regulations. (Id.). The court, however, denied the State’s
request that Petco post a bond of $100,000. (Id.). Further, the court required
Bergman and Petco to pay civil penalties of $168,000. (Id.). Finally, the court
denied the State’s request that the defendants be permanently restrained from
seeking additional permits from DNR to drill new oil and/or gas production wells.
(C2388).

Petco and Bergman separately moved for reconsideration under section 2-1203

of the Illinois Code of Civil Procedure. (C2389, C2396). The State opposed the
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motions. (C2404, C2411). On May 26, 2004, the court entered an amended order on
reconsideration (“amended order”). (C2425). Like the February 24, 2004 order, the
amended order (1) entered judgment in favor or the State and against Petco; (2)
required Petco to submit a written oil and gas facilities operation maintenance plan;
(3) denied the State’s request that Bergman post a $100,000 bond; (4) ordered Petco
to pay a civil penalty of $168,000; (5) and denied the State’s request that Petco be
permanently restrained from seeking from DNR additional permits to drill new oil
and/or gas wells. (C2425-26). But the amended order differed from the February 24,
2004 order by: (1) finding that Bergman was not individually liable as a responsible
corporate officer, (2) entering judgment for Bergman on Count 11, (3) denying the
State’s request for a permanent injunction against Bergman and Petco barring
further violations of the Oil and Gas Act, (4) specifying in more detail the contents of
the facilities operation maintenance plan that Petco was required to submit, and (5)
relieving Bergman of any obligation to pay the $168,000 civil penalty. (C2425-26).
The amended order provided no explanation for any of these changes.

On June 22, 2004, the State filed a motion for reconsideration challenging the
amended order. (C2428). First, the State argued that the court lacked jurisdiction to
dissolve the injunction since the court identified no change in the controlling facts on
which the injunction rested. (C2429-33). Second, the State argued that the decision
to reconsider was an abuse of discretion since (1) the environment remained at risk
from the defendants’ conduct because Bergman continued running Petco and Petco
continued experiencing releases (C2434), (2) the court apparently relied on
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immaterial information tendered by the defendants as “newly discovered evidence,”
(3) the new case law cited by Bergman did not constitute changes in the law
regarding individual liability, and (4) the court failed to articulate its rationale in
vacating the injunction. (C2435). Bergman and Petco responded. (C2439, C2448).
On June 25, 2004, while the State’s motion for reconsideration was pending,
Petco filed a notice of appeal, challenging that part of the amended order that was
adverse to it. (C2437). Petco’s appeal was docketed under No. 4-04-0558. On
September 8, 2004, the trial court issued a docket order denying the State’s motion
for reconsideration. (C33/0868). On September 22, 2004, the State filed a notice of
appeal from the September 8, 2004 order. (C2/0868). On October 8, 2004, the State
filed by mail an amended notice of appeal. (C12-17/0868). Both the original and the

amended notices of appeal were docketed under No. 4-04-0868.
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ARGUMENT

The Oila nd Gas Actand Associate d Regulatio ns

The Oil and Gas Act (“Act”) regulates the oil and gas industry in Illinois. 225
ILCS 725/1 et seq.(2002). The Act prohibits “waste,” 225 ILCS 725/1.1 (2002), and
defines “waste” to include “the unnecessary or excessive surface loss or destruction of
oil or gas resulting from evaporation, seepage, leakage or fire,” 225 ILCS 725/1
(2002), or “permitting unnecessary damage to or destruction of the surface, soil,
animal, fish or aquatic life or property from oil or gas operations,” id. Regulations
promulgated under the Act require that equipment “be maintained in a leak free
condition.” 62 Ill. Admin. Code 8§ 240.630, 240.750, and 240.810 (2005) (production
wells, injection wells, and tank batteries, respectively)

DNR administers and enforces the Act. 225 ILCS 725/3 (2002). The Act
authorizes DNR to inspect oil and gas properties at all times to determine whether
the provisions of the Act and any orders or rules made under it are being complied
with. 225 ILCS 725/7 (2002). DNR has the duty to “make such inquiries as it may
think proper to determine whether or not waste, over which it has jurisdiction, exists
or is imminent.” 225 ILCS 725/8 (2002).

DNR may seek to restrain violations of the Act through a civil action. 225
ILCS 725/11 (2002). “Whenever it appears that any person is violating or
threatening to violate any provision of [the] Act, the Department, through the
Attorney General . . . shall bring an action . . . to restrain such person from
continuing such violation or from carrying out the threat of violation.” Id. In such
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an action brought under section 11, the State “may obtain such injunctions,
prohibitory and mandatory, including temporary restraining orders and preliminary
Injunctions, or other enforcement orders as the facts may warrant.” Id.

. The Circuit C ourt Erredi n Declining to Issue a n Injunction Ba  rring

Petco and Bergman from Committing Violations of the Oil and Gas

Act.

The State proved that Petco and Bergman repeatedly violated the Oil and Gas
Act by improperly disposing of, releasing, or discharging oil and saltwater, thereby
causing “waste.” These spills continued during and after trial. Having established
that the defendants violated the Oil and Gas Act, the State was entitled to an
injunction against further violations, and indeed, the circuit court initially granted
such relief. But without explanation, the circuit court reversed itself and in the
amended order denied the State’s request for an injunction. Presumably, the court
agreed with one or more of the arguments advanced by the defendants in their
motion for reconsideration, but none of them justified the reversal.

Where a statute expressly authorizes the State to seek injunctive relief, the
traditional equitable elements necessary to obtain injunctive relief do not apply.
People ex rel. Sherman v. Cryns, 203 1ll. 2d 264, 277, 786 N.E.2d 139 (2003). In such
cases, the State need only show that the defendant violated the statute and that the
statute specifically allows injunctive relief for the violation. Cryns, 203 Ill. 2d at
277. The reason for dispensing with the traditional equitable elements when the

State is enforcing a regulatory scheme is that the violation of that scheme presumes

an injury to the public. Id. In other words, “the legislature has already determined,
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in passing the applicable statute, that violations of the statute cause irreparable
injury for which no adequate remedy exists.” Peoplev. Mika Timber Co., 221 IlI.
App. 3d 192, 193, 581 N.E.2d 895 (5™ Dist. 1991); see ako Peope ex rel. Edgar v.
Miller, 110 I1l. App. 3d 264, 269, 441 N.E.2d 1328 (4™ Dist. 1982); People v. Keeven,
68 I11. App. 3d 91, 97, 385 N.E.2d 804 (5" Dist. 1979). Accordingly, “[o]nce it has
been established that a statute has been violated, no discretion is vested in the
circuit court to refuse to grant the injunctive relief authorized by that statute.”
Cryns, 203 1ll. 2d at 278; see alsoMika Tim ber Co., 221 Ill. App. 3d at 193; Peoplev.
Van Tra n Elec. Corp., 152 I1l. App. 3d 175, 184, 503 N.E.2d 1179 (5™ Dist. 1987).

Here, in granting summary judgment to the State on Count I, the circuit court
found that Petco had violated the Oil and Gas Act. (Al). Specifically, in an order
dated July 18, 2002, the court found that there was no genuine issue of material
fact that Petco’s 168 spill events constituted a pattern of documented events
“involving improper disposal, release or discharge of produced fluids within the
previous two years from the date of the most recent event.” (Id). The court further
stated that there was no genuine issue of material fact that “Petco’s violations of the
Act posed an imminent danger of substantial environmental harm or caused
environmental damage to property or contamination or surface waters as a result of
improper disposal, release, or discharge of produced fluids.” (Id).

After the trial on Count I, the court entered judgment on February 24, 2004,

in favor of the State and against Petco and Bergman. (C2386-88). Having thus
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found that both of the defendants had violated the Oil and Gas Act, the circuit court
was required to permanently enjoin them from committing further violations. See
225 ILCS 725/11 (2002) (authorizing State to obtain injunction to “restrain such
person from continuing such violation or from carrying out the threat of violation”);
Cryns, 203 Ill. 2d at 278; Mika Tim ber Co., 221 Ill. App. 3d at 193; Van Tran, 152 IlI.
App. 3d at 184. The court did so, permanently enjoining the defendants from
committing further violations of the Oil and Gas Act and its associated regulations.
(C2387).

In moving for reconsideration of the judgment, Petco and Bergman each
included a one-paragraph argument challenging the entry of the injunction against
them. (C2392, C2400). Both defendants began by “renew[ing] and restat[ing] the
arguments” made in their post-trial briefs, although neither defendant actually
identified those arguments. (C2392, C2400). Next, both Petco and Bergman argued
that evidence not available to the court at the time of its deliberations showed that
the injunction was erroneously entered. They pointed to an affidavit of Petco
maintenance supervisor Dial that Petco had experienced 26 releases in 2003.
(C2392, C2400). They noted that this represented an 88% reduction in spills from
1997. (C2392, C2400). Further, they noted, DNR Supervisor Larry Bengal had
testified that for an operator of Petco’s size, 20 spills would be “acceptable.” (C2392,
C2400). On May 26, 2004, the circuit court issued its amended order in which,
without explaining its reasons, it reversed its previous grant of a permanent
injunction against Petco and Bergman. (C2425).
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None of the defendants’ arguments justified the court in reversing its decision
to award permanent injunctive relief. First, the defendants’ reference to their post-
trial briefs was apparently a reference to Peoplev. Staunton Land fill, In c., 245 IlI.
App. 3d 757, 614 N.E.2d 1286 (4™ Dist. 1993), in which this Court declined to
conclude that a trial court loses all discretion in the determination whether to grant
or deny an injunction upon a showing of a statutory violation. Staunton, 245 IIl.
App. 3d at 768. But Staunton pre-dated the Supreme Court’s decision in Cryns,
where the Court took the opposite view. Accordingly, that aspect of Staunton does
not survive.

Even if that portion of Staunton somehow survived Cryns, it does not assist
the defendants. This court explained in Staunton that once the State shows a
violation of the statute, the court presumes the violation will cause irreparable
injury for which no adequate remedy at law exists. Id. at 770. Necessarily, then,
the burden rests on the party opposing the injunction to show that an injunction is
not justified.

Such a showing is not easy under Staunton . In Staunton , the defendant was
able to show that an injunction was not warranted even though the defendant had
violated the Illinois Environmental Protection Act. The violations were “technical,”
involving the failure to produce records on request. 245 Ill. App. 3d at 767 & 769.
Despite the violations, this Court said, it was necessary to consider the then-current

conditions and the underlying alleged violations. Id. at 769. The Court noted that
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most of the State’s allegations were dismissed as groundless, while other violations
were the result of a lack of communication between the parties. Id. The Court found
it “significant” that there appeared to be “some measure of overt political influence”
in the State’s handling of the case. Id. In support of this proposition, the Court said
that despite the defendant’s efforts to improve the site and correct violations by prior
owners, the defendant was not getting the usual cooperation from the State. Id.

Here, in contrast, the defendants have made no showing to rebut the
presumption that their violations of the Act justify injunctive relief. Unlike
Staunton, the State proved an overwhelming number of violations — 168 of them.
Petco caused disproportionately more releases than other Illinois operators, both
during the two-year period covered by the amended complaint, and over the past 10
years. (C1709).

And unlike Staunton, the 168 violations proved here were not technical,
paperwork violations. They involved the release of oil and saltwater resulting in
damage to the environment. And these violations did not result from a “lack of
communication” with the State. Instead, they occurred because, as the circuit court
found, Petco “failed to operate in a prudent manner following regulatory standards
with regard to the performance of preventative maintenance of equipment.” (Al).
Nor is there any evidence of political influence here. It was Petco and Bergman who
refused to cooperate with the State, not the other way around. The evidence shows
that for a time Bergman instructed subordinates not to report spills. (SV XlII at 160;

SV X1V at 173-74). So even if the circuit court retained some discretion when
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deciding whether to award injunctive relief, which the State disputes, the court
abused that discretion under the criteria identified in Staunton .

Second, in their motion for reconsideration, the defendants pointed to “new
evidence,” namely, the affidavit of one of its employees stating that in 2003, Petco
had 26 spills. (C2392, C2395). But the affidavit merely confirms the necessity of the
injunction. The affidavit indicates that the defendants have continued to spill oil
and saltwater into the environment and violate the Act, thereby justifying an
injunction. Peopleex rel. Ryan v. McHenry Shores Water Co., 295 Ill. App. 3d 628,
635, 693 N.E.2d 393 (2" Dist. 1998) (noting that plain language of the Illinois
Environmental Protection Act, which authorizes suit seeking injunction to “restrain
violations of this Act,” contemplates that circuit court will issue injunctions to
restrain continuing violations); Mika Tim ber Co., 221 Ill. App. 3d at 194 (“Clearly,
Mika'’s failure to obtain the necessary permits while still operating its facility
constitutes a continuing violation of the [Environmental Protection] Act. On this
basis alone, the State was entitled to a preliminary injunction.”); cf. Staunton, 245
Il. App. 3d at 767-68 (affirming denial of injunction “where there is no present
indication that the violations will continue”).

But the affidavit did not merely show that the spills were continuing. It
showed that the spills had increased over the previous year. The 26 spills in 2003
represented a 13% increase in the number of spills over 2002, when Petco reported
23 spills. (C1713, C2395). An increase in spills over the previous year certainly does
not justify the denial of an injunction.
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The defendants contend that DNR Supervisor Larry Bengal testified that 20
spills per year would be “acceptable” for a company the size of Petco. (C2392,
C2400). Assuming for the sake of argument that 20 spills would indeed be
“acceptable,” the defendants exceededthat number by 30% with 26 spills in 2003.
Indeed, the record shows that the defendants have exceeded 20 spills every year
since 1992. (C1713).

In sum, the defendants’ lengthy history of spills, their record of allowing a
disproportionate number of releases, and their continuing violations of the Act —
during and after trial — justified a permanent injunction barring them from
committing further violations. The circuit court had no discretion to refuse the
State’s request for injunctive relief. And to the extent it had any discretion, nothing
the defendants said in their motion for reconsideration justified the circuit court in
declining to award an injunction.

Il. Bergmani s Liable for Petco’ s Many Vio lations of the Oila nd Gas Act
Because He Was a Res ponsible C orporate O fficer With  the Powert o
Prevent the Violations.

The State proved that Bergman violated the Act’s prohibition on “waste.”
That is, the State proved that Bergman either allowed “the unnecessary or excessive
surface loss or destruction of oil or gas resulting from . . . seepage [or] leakage” or
“permitt[ed] unnecessary damage to or destruction of the surface, soil, animal, fish
or aquatic life or property from oil or gas operations.” 225 ILCS 725/1 (2002). The
State proved that Bergman had extensive knowledge of Petco’s failure to properly
maintain its wells and related equipment, controlled the finances necessary to abate
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the problems, and employed a workforce habituated to respond to leaks but not to
work proactively to prevent them in the first place. In short, Bergman had the
power to prevent the leaks that resulted in waste, but he did not exercise that power
to implement the procedures necessary to do so. He thereby allowed “waste” in
violation of the Act. The circuit court got it right initially when it found Bergman
liable along with Petco, and that ruling should be reinstated.

This Court reviews de novo the legal issue of whether the responsible
corporate officer doctrine applies to corporate officers of companies that are subject
to the Act. Cf. People ex rel. Ryan v. AgPro, Inc., __ 1ll.2d ___, 2005 WL 246213 at
*2 (Feb. 3, 2005) (reviewing de novo question whether section 42(e) of the Illinois
Environmental Protection Act permitted mandatory injunctions). A finding that the
State did not prove that Bergman was liable under the responsible corporate officer
doctrine will be overturned if it is manifestly erroneous. Cf. People ex rel. Ryan v.
AgPro, Inc., 345 1ll. App. 3d 1011, 1028, 803 N.E.2d 1007 (2" Dist. 2004) (reviewing
for manifest error trial court’s finding that corporate officer was personally liable
under the Illinois Environmental Protection Act), affd, __ 1ll.2d __, 2005 WL
246213 (2005).

A. A Corporate Officer Is Liable for “Waste” Resulting from His

Company’s Operatio ns If He H ad the Powe rto Preve ntthe
“Waste” but Failed to Do So.
“Waste,” as defined by the Act, may be caused passively by allowing

unnecessary or excessive oil leaks or by permitting unnecessary damage to the
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environment. See225 ILCS 725/1 (2002). Any “person” may be subject to an
injunction for violating the prohibition on waste. See225 ILCS 725/11 (2002). A
“person” includes any natural person, fiduciary, or representative of any kind. See
225 ILCS 725/1 (2002). Accordingly, the Act subjects individuals, including
corporate officers, to liability for acts or omissions that resulted in waste in the
corporation’s operations. This is true even if the corporate officer did not personally
perform or authorize the acts (if any) directly leading to “waste.” As explained
below, individual liability arises if the corporate officer failed to take those steps
within his corporate authority necessary to prevent “waste.”

This construction of the Act is consistent with how courts have construed
statutes designed to protect the public health or welfare, including environmental
laws. For example, the United States Supreme Court held that a corporate
president could be held individually liable for corporate shipping of adulterated food
in violation of Federal Food, Drug and Cosmetic Act. United States v. Park , 421 U.S.
658, 672-73, 95 S. Ct. 1903 (1975). That statute barred the adulteration of certain
food, drugs, or other items or the causing of such adulteration. Park, 421 U.S. at 660
n.1. The Supreme Court explained that the statute imposed responsibility upon
corporate agents who do not proactively work to prevent violations. Id. at 672
(stating that “in providing sanctions which reach and touch the individuals who
execute the corporate mission . . . the Act imposes not only a positive duty to seek

out and remedy violations when they occur but also, and primarily, a duty to
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implement measures that will insure that violations will not occur”). The Court
acknowledged that the statute required a high level of foresight and vigilance from
responsible corporate agents. Id. But the Court reasoned that these requirements
were “no more stringent that the public has a right to expect of those who
voluntarily assume positions of authority in business enterprises whose services and
products affect the health and well-being of the public that supports them.” Id.

The Court then explained how the government meets its burden when it
prosecutes a defendant under a statute that does not have a mens rea requirement.
It said the government satisfies its burden of proof if it shows that the defendant had
the power to prevent the violation and failed to do so. Id. at 673-74. Focusing on a
corporate agent’'s blameworthiness, the Court stated that “[t]he failure thus to fulfill
the duty imposed by the interaction of the corporate agent’s authority and the
statute furnishes the causal link.” Id. at 674. Once the government meets its
burden of establishing culpability by proving that the defendant has the status of a
responsible corporate agent in relation to the violation, the burden shifts to the
defendant to present evidence that he was not actually a responsible corporate agent
— in other words, to show that he lacked the authority within the corporation to
prevent or correct the violation. Id. at 673-74.

Park involved a criminal conviction of a corporate officer for his company’s
violation of the Food, Drug, and Cosmetic Act. Other courts, however, both state and

federal, have applied Park’s holding to civil cases involving the violation of
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environmental laws.

In 2001, the Indiana Supreme Court held that a corporate officer was
personally liable for his company’s violations of the state environmental protection
act. Commissioner, Ind. Dep’t. of Env. Mgmt. v. RLG, Inc. , 755 N.E.2d 556 (Ind.
2001). In RLG, the state sought injunctive relief and civil penalties against both the
company and a corporate officer for violations of the act. 1d. at 561. Recognizing
that the environmental protection act was a public welfare statute that imposed
strict liability for civil violations upon “any person,” id., the court held that “under
some circumstances, including those here, an individual associated with a
corporation may be personally liable under the responsible corporate officer doctrine
for that corporation’s violations of [the environmental protection act],” id. at 558.
Under RLG, liability for a responsible corporate officer is premised on that officer’s
“authority to prevent the violations in the first instance and to correct the violations
once they were brought to his attention.” Id. at 562.

The Supreme Court of Connecticut applied similar reasoning in BEC Corp. v.
Department of Env. Protec tion, 775 A.2d 928 (Conn. 2001). In BEC, the court found
two corporate officers personally liable for civil violations of Connecticut’'s Water
Pollution Control Act even though the act’s definition of “person” did not specifically
include corporate officers. Id. at 937 (stating that “the mere fact that a ‘person’ who
is polluting is a corporate officer does not automatically shield that officer from

liability for his own action or omissions”). The court explained that the public health
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and remedial purposes of the act supported the conclusion that corporate officers
should be held personally liable “for pollution resulting from omissions as well as
from affirmative acts.” Id. at 938 (explaining that any contrary ruling would
undermine the purpose of the act). Concluding its analysis, the court held that the
corporate officers “were directly responsible for directing the actions of the
corporation with respect to the environment and environmental compliance, and
they had both the power and the responsibility to initiate preventative and remedial
efforts.” Id. at 943.

The holdings of the Indiana and Connecticut supreme courts are consistent
with other state court decisions. See, e.g., State, Dep’'t of Ecobgy v. Lundgren, 971
P.2d 948, 951-53 (Wash. App. 1999) (applying responsible corporate officer doctrine
to state environmental law); State v. Standard Tank Clean ing Corp., 665 A.2d 753,
764 (N.J. App. 1995) (a corporate officer will face liability for his company’s
violations of the New Jersey Water Pollution Control Act if there is “a showing that
a corporate officer had actual responsibility for the condition resulting in the
violation or was in a position to prevent the occurrence of the violation but failed to
do s0”); In Matter of Dougherty , 482 N.W.2d 485, 490 (Minn. App. 1992) (applying
responsible corporate officer doctrine to Minnesota’s environmental laws); State ex
rel. Webster v. Missour i Resource Recovey, Inc., 825 S.W.2d 916, 924-26 (Mo. App.
1992) (explaining that the key to liability under the doctrine is the “officer’s ability

to control the conduct or that person’s direct involvement in the particular activity
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alleged to be in violation of the statute”); see also State v. Rollfink , 475 N.W.2d 575,
582 (Wis. 1991) (a corporate officer is personally liable for his company’s violations of
the law if he was responsible for the operations which caused the violation); State v.
Kailua Auto Wreckers , Inc., 615 P.2d 730, 738 (Haw. 1980) (determining that, with
regard to violations of public welfare statutes that impose strict liability, corporate
officers should be held “personally liable irrespective of whether such officers
performed or authorized the performance of the unlawful acts”).

Federal courts have also applied the Park holding regarding corporate officer
liability in civil cases involving federal environmental protection statutes. See, e.g,
United States v. Iverson , 162 F.3d 1015, 1025 (9™ Cir. 1998) (a responsible corporate
officer is a person with the “authority to exercise control over the corporation’s
activity that is causing the [violation]”); United States v. Northeaste rn
Pharmaceutical & Chemical Co., 810 F.2d 726, 745 (8" Cir. 1986) (explaining that
“imposing liability upon only the corporation, but not those corporate officers and
employees who actually make corporate decisions, would be inconsistent with
Congress’ intent to impose liability upon the persons who are involved in the
handling and disposal of hazardous substances”).

There are important reasons why corporate officer liability for environmental
damage should be premised upon the officer’s power to prevent and/or remediate the
damage. Corporations can only act through individuals, such as corporate officers

and members of the Board of Directors. See Park, 421 U.S. at 669; United St ates v.
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Dotterweich, 320 U.S. 277, 281 (1943). Any holding that only a company itself may
be liable for environmental violations means that fines imposed pursuant to public
health and safety laws merely amount to license fees for conducting illegitimate
businesses which endanger the public. Park, 421 U.S. at 669; Dotterweich, 320 U.S.
at 282-83; see also Kailua Auto Wreckers, 615 P.2d at 739-40 (explaining that
allowing a corporate officer to escape liability by claiming ignorance encourages the
“abdication of duty” and illegitimately disregards the “harm wrought on the public
by the[ ] [officer’s] inattentiveness”).

But when responsible corporate officers face individual liability for violating
public health or welfare laws, a strong deterrent effect is created. SeeJohn Gibson,
The Crime of “Knowing Endangerme nt” Under the Clean A ir Act Amendments of
1990: Is It More “Bark than Bite” a s a Watchdog to Help Safeguard a Workplace Free
From Life-Threatening Haz ardous Air Pollutan t Releases? 6 FORDHAM ENvTL. L.J.
197, 206 (1995) (“[T]he deterrent effect of [prosecuting a plant manager or middle-
level corporate employee] of the corporation would be minimal unless a corporate
officer or other senior manager, whose policies or direct orders led to the criminal
environmental conduct, is also held accountable.”). Furthermore, it is not the hands-
on workers who have the incentive to violate environmental protection laws.
Instead, it is the corporate officers with substantial financial interests in their
companies’ profits who have the incentive to shirk environmental laws. As one

commentator observed the problem:

36



Often a corporation will discard hazardous wastes improperly to save

expenses or, it may even accumulate an empire via illicit waste

disposal. Later, the conduct is detected and penalties are assessed

commensurate with the degree of misconduct. The penalties may cause

bankruptcy or otherwise cause the entity to become defunct. As a

result, the environment is degraded and the penalties are not paid.

Ultimately, society is a double loser because the environment is trashed

and it must also pay to clean up the mess left behind. Often the

deviant individual remains free to slosh around in an ill-gotten wealth.
Thomas J. Niekamp, Individual Liability of Cor  porate Officers, Directors, and
Shareholders for Vi olatio ns of Environmental La ws, 14 OHi1o N.U. L. REv. 379
(1987). This problem of corporate officers having an incentive to pollute and causing
harm to society applies with equal force to releases of oil and saltwater as it does to
releases of hazardous wastes.

These are persuasive reasons that justify the personal liability of a corporate
officer for his company’s violation of a strict liability statute designed to safeguard
the public's health, welfare, and safety. The courts around the nation, both state
and federal, have held corporate officers personally liable when their companies
violate these laws, whenever those officers have the power to bring their companies’
operations into compliance with the law and fail to do so. As explained in the
following section, Bergman should be similarly liable for the environmental damage
caused by Petco’s oil-producing operations because he had the power to bring the

operations into compliance with the Act and failed to do so.

B. Bergman V iolated the Act By Fail ingto Exer cise His P ower As
President of Petco to Prevent Waste.

Bergman wielded enormous power within Petco. As president, he exercised
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overall control over the company, including making significant financial decisions.
But Bergman did not serve merely as an architect of long-range corporate policy far
removed from the realities in the field. He was also a “hands on” manager directly
and personally involved in many aspects of the oil production operation. As a result,
he knew of the many spills and leaks that occurred from 1998 to 2000 in the Louden
and Dix fields. He played an active part in defending Petco against hundreds of
administrative charges that Petco violated the Act. Yet, despite all this, Bergman
failed to make it Petco policy to spend money on maintenance that would have
prevented leaks in the first place. Thus, Bergman was responsible for the violations
of the Act.

Bergman exercised substantial power within Petco. Bergman owned Petco
and served as its president. (SV XIV at 111-12). Bergman directly hired high-level
employees and gave permission to subordinates to hire lower-level employees. (SV
Xl at 7-8, 57, 74; SV Xl at 118; SV XV at 142). Bergman signed major contracts on
behalf of Petco. (C1846, C1850). He oversaw the financial aspects of the company
and made significant financial decisions for the company. (SV XIV at 167-68).

Despite exercising these broad powers as president, Bergman was closely
involved in the actual running of the company operations. He kept abreast of what
was happening in the fields. (SV Xl at 72). He did this by receiving reports on
operational matters, as well as through on-site visits. For example, Bergman visited
the Louden Field every two to three weeks. (Id. at 70). He attended meetings with
the field superintendent and the foremen. (Id. at 9). Lindley, the field
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superintendent until January 2002, talked with Bergman on the phone most days,
usually several times a day. (Id. at 10-11). They mainly talked about non-routine
purchases, but also often about manpower. (Id. at 11).

Lindley faxed daily reports to Bergman. (SV Xl at 12-13). These reports
listed all wells that were down due to some mechanical reason and the wells’ daily
output of oil and water. (Id.). A few times, Bergman called Lindley to ask why a
less productive well was fixed ahead of a more productive well. (Id.).

Although the Dix Field was much smaller than the Louden Field, Bergman
kept close tabs on its operations as well. Russell, the pumper who ran the Dix Field,
reported to Bergman or Daniels. (SV XII at 108, 114). Bergman hired Russell. (Id.
at 118). At first, Russell and Bergman spoke daily by telephone. (Id. at 119).
Bergman would inquire about “everyday stuff” that went on out in the field, how
production was, and if he had any problems. (Id.).

By the time of trial, the frequency of these contacts by telephone had dropped
to once per month or less. (SV XII at 145). But Bergman still kept on top of matters.
He had Russell send him written reports. Every week or so, Russell faxed oil
production and water production reports to Bergman at the Hinsdale office. (Id. at
112-14). Since Russell was supposed to fax the reports every day, Bergman would
sometimes call Russell and ask for the reports and why he had not sent them. (Id. at
113).

Bergman possessed detailed knowledge of Petco’s operation. He understood
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Issues relating to the replacement of pipelines and other equipment, corrosion
problems, communicated wells, the computer monitoring system, the plugging of
wells, shutting down a well, well abandonment, and pump research. (SV XIV at 116-
117, 169-170, 179-182, 198-201; SV XVI at 13-16, 18-25, 29-32, 42-45). Bergman
even understood technical definitions of oil production equipment such as production
headers, suction and discharge logs, sumps and precipitators, and sacrificial anodes.
(SV XVI at 19-21, 25). Further, Bergman possessed technical expertise concerning
production-related problems. (Id. at 56-57).

Bergman kept tight control over Petco’s finances. Bergman dealt with
guestions about vendor bills, anything to do with bank financing, and expenditures
of any real significance outside of normal operations. (SV XIV at 168). He made the
decision on whether or not to spend money on drilling new wells. (Id. at 168-69).
When Petco’s operations resulted in crop damage or other damage to property,
Bergman signed the checks to reimburse the landowner. (SV XI at 101).

Another example of Bergman'’s close control over the company'’s finances
relates to contractor work. Russell sometimes contracted work out that he could not
do himself. (SV XII at 118). A few times, Bergman called Russell for an explanation
of the work and on which lease the contractor had worked. (Id. at 119). Bergman
was concerned about what the contractor was billing for. (Id.).

Bergman controlled major expenses. Russell would report to Bergman if he
needed to replace something that would cost over five to ten thousand dollars. (SV
XIl at 114-15). Lindley and Dial testified that, when contemplating obtaining new
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equipment, they often presented Bergman with multiple bids and Bergman would
then make the decision. (SV Xl at 11, 47-48, 64-65, 76, 86, 146). In particular, they
had to obtain Bergman's approval in order to replace steel injection lines. (SV XIV
at 182).

Bergman also made decisions on whether to spend money on special projects.
Bergman initiated one such project to upgrade the alarm system at the Louden
Field. (SV XIV at 181). The existing system relied on telephone company lines that
were getting “old and creaky.” (Id.). Bergman directed subordinates to obtain
proposals for several systems based on communications through the airwaves. (Id.).
They did so and recommended one in particular to Bergman for his approval. (Id. at
181-82). Bergman looked through the proposal, considered the price, and directed
them to go ahead with the project. (Id. at 182).

In keeping with Bergman’s “hands on” approach to managing Petco, he knew
of Petco’s problems with spills and leaks from corroded steel pipe line. First, he
knew that saltwater corrodes steel pipe line but not fiberglass pipe line. (SV XVI at
18-19). Second, he personally approved the replacement of corroded steel pipe lines
with fiberglass line. (SV Xl at 64). Third, he signed checks to landowners to
compensate them for Petco’s spills that caused damage. (Id. at 101). Fourth, when
he felt that the State was not treating Petco fairly in relation to its spills, for a while
he directed employees not to report spills. (Id. at 58, 90-91; SV XlI at 160; SV XIV at

173).
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Not only did Bergman know of Petco’s spills, he personally participated in
defending Petco in spill litigation. (SV XII at 97, 156-57). DNR cited Petco many
times for violating the Act. (Id. at 156-57). Bergman routinely signed Petco’s
requests for administrative review of the notices of violations. (Id. at 155-56). In
fact, Bergman requested pre-hearing conferences some 200 times. (Id. at 149, 156).
Petco was required to prepay the penalties in order to contest the violations, and
Bergman always signed the checks by which Petco did so. (Id. at 156).

Significantly, Bergman’s role in defending against DNR charges went well
beyond requesting review and prepaying the penalties. Bergman personally
represented Petco at virtually all of the pre-hearing conferences. (SV XlI at 156). At
these hearings, Bergman personally negotiated with DNR to mitigate the fines and
remedies being sought in the particular enforcement action. (Id. at 97). These fines
ranged from $250 to several thousand dollars. (Id. at 97-98). When cases went to
hearing, Bergman sometimes represented Petco. (Id. at 157). In representing Petco,
Bergman prepared stipulations of facts, presented opening statements, and even
performed cross examinations. (Id. at 44, 73, 157). Bergman thus took a direct role
in defending Petco against charges brought by DNR arising from Petco’s many
releases and other violations of the Act.

When the U.S. EPA got involved in the spill at the W.O. Allen lease at the Dix
Field, Bergman took an active part in dealing with that agency. Bergman was

involved in a number of telephone conversations with people at the U.S. EPA. (SV
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XVI at 83). Eventually, on behalf of Petco, Bergman signed a settlement agreement
with the agency regarding federal claims at the site. (Id. at 82-83). A couple of
weeks after the spill, Bergman personally visited the site of the spill to check on the
progress of the remediation efforts. (SV XII at 135; SV XVI at 84).

Despite Bergman'’s thorough knowledge of Petco’s operations, including its
spills and his authority over the company’s expenditures, Bergman did not require
that Petco adopt a preventative maintenance program with regard to leaking pipes.
As Doyle and Russell testified generally, Petco had no preventative maintenance
program. (SV Xl at 77; SV Xll at 120-21). And as they testified more specifically,
Petco replaced steel pipe line only after the line leaked. (SV Xl at 77; SV XII at 76).

Although Bergman claimed Petco had a “systematic plan to replace all high
pressure pipe line in the field” (SV XVI at 19), the “plan” was not a preventative
maintenance plan. Petco’s “plan” involved responding to leaks and, in some cases,
not just fixing or replacing the particular portion of the pipe that had leaked, but
also replacing the whole line. Bergman testified, with respect to steel pipe that
Petco had replaced, “in some cases we had some leaks and thought it would be wise
to replace it, and in other cases we just decided we’re going to replace everything;
and we even replaced pipes that didn't leak.” (Id. at 18-19). He attributed the
decline in reported spills after 1997 to the implementation of this “plan” by Petco’s
“reeducated” employees. (Id. at 27). Bergman explained that by “reeducation,” he
meant: “In the past if you have a leak you go and fix it. Now if we have a leak we, of

course, fix the leak, but look further; and if a pipe or line or something needs to be
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replaced we’ll do the whole thing.” (Id. at 28). So Petco’s “plan” consisted of
responding to leaks and, in some cases, replacing a line that had leaked, not just
fixing the leak itself.

Even this reactive plan appeared not to be in force in 1997. In that year,
Petco reported 200 leaks. (C1713). Yet, Petco’s records do not show that the
company replaced any pipe line that year. (SV XVI at 52-53). And while the footage
of line that Petco replaced from 1998 through 2000 increased dramatically (SV XI at
85), this was simply because Petco “had more lines that were just so bad they had to
be replaced.” (Id.). The lines had to be replaced “due to the number of leaks.” (Id. at
85). And the order in which Petco replaced the lines was based on which line had
the most leaks. (Id. at 77-79).

If Bergman had taken the initiative, as he did with the alarm replacement
project, Petco could have prevented leaking pipes in several ways. Bergman could
have seen to it that Petco actively sought out steel pipe line for replacement before a
leak rather than wait for leaks to occur. Bergman could have ordered Petco
employees to use corrosion inhibitors in the injection water. Bergman could have
initiated a project to paint the pipes, coat them with tar, and wrap them with a
plastic sealer. Finally, Bergman could have directed that Petco use cathodic
protection.

But Bergman did none of this. (SV XllI at 76). He thus failed in his duty “to
implement measures that will insure that violations will not occur.” Park, 421 U.S.

at 672. Like the corporate officer found liable in RLG, Bergman had the “authority
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to prevent the violations in the first instance,” id. at 562, but did not. Similar to the
corporate officers held responsible in BEC, Bergman failed to adequately exercise his
“power . .. to initiate preventative . . . efforts.” BEC, 775 A.2d at 943.

Given the circumstances under which corporate officers were found liable in
other cases, Bergman should be found liable as a responsible corporate officer, too.
In Parks, the Supreme Court affirmed the conviction of the president of a large
national food store chain whose company sold adulterated food. 421 U.S. at 667.
The president of the food chain was responsible for the entire operation of the
company. Id. at 664. He delegated “normal operating duties,” including sanitation,
to others so that he could deal with the “big, broad, principles of the operation of the
company.” Id. at 663. When the government informed him of unsanitary conditions
at one of his company’s warehouses, his staff informed him that the vice president
for that division was investigating the situation and would be taking corrective
action. Id. at 663-64. But the unsanitary conditions persisted. Id. at 661-63. The
Court upheld the president’s conviction even though he did not personally
contaminate the warehouse and even though a subordinate had taken responsibility
for addressing the problem once it came to the president’s attention.

Similar to the president in Park, Bergman had overall control of the company
and was aware of the company’s problems with releases of oil and saltwater in
violation of the Act. A decision on pursuing a program to prevent leaks from

happening in the first place (as by replacing lines before they leaked) would have
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had to have been made by Bergman. Although Bergman made just this sort of
decision when he decided that Petco would upgrade its “old and creaky” alarm
system, Bergman failed to ensure that Petco pursued a policy to prevent leaking
pipes.

Bergman'’s relationship to Petco’s violations was comparable to the RLG
defendant’s relationship to his company’s violations. In RLG, the defendant
designated himself as the responsible party in his company’s solid waste permit
application. 755 N.E.2d at 561-62. The Supreme Court of Indiana determined that,
by itself, this was enough to establish the required nexus between the defendant and
the violations in question (which included litter and contaminated groundwater at a
landfill). Id. at 762. Bergman, by contrast, approved Petco’'s major non-routine
expenditures, so any proactive pipe line replacement program would have required
his approval. Moreover, Bergman played an active role in defending Petco against
numerous administrative violations. Indeed, Bergman'’s connection to the violations
is evident from the fact that he got so frustrated with how he believed Petco was
being treated by the enforcement authorities that, for a time, he directed employees
not to report spills.

In Dougherty, the defendant served as the president of a metal galvanizing
business that used large quantities of sulfuric acid. 482 N.W.2d at 487. As part of
his duties, the defendant was the primary emergency coordinator in the event of a
hazardous waste release, the primary contact person with all regulatory bodies

concerning hazardous waste, and the person ultimately in charge of the operations
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at the facility. Id. State inspectors found pools of acid on the cement floor. Id.
Although the defendant did not personally cause the spills, the court determined he
was liable under the responsible corporate office doctrine. Id. at 490. He was in a
position of responsibility as president and primary emergency coordinator; the
violations were clearly within the defendant’s “sphere of influence and involvement”
since he was the primary contact person with all regulatory bodies concerning
hazardous waste; and he failed to prevent the violations. Id.

Here, Bergman was in a position of responsibility as president. Petco’s
violations were within Bergman'’s “sphere of influence and involvement.” Bergman
had the authority to order an effective pipe line replacement program. Indeed, he
insisted that his subordinates secure his approval for special projects such as
replacing steel injection lines. Moreover, Bergman personally participated in
administrative adjudications of Petco’s alleged violations of the Act. And, finally,
Bergman failed to prevent the violations.

In sum, Bergman easily meets the standard for personal liability under the
responsible corporate officer doctrine. The circuit court got it right the first time
when it found that he was a liable as a responsible corporate officer.

In his motion for reconsideration, Bergman cited two recent decisions that he
claimed undermined the court’s ruling on the issue of his personal liability.
Bergman cited Peopleex rel Madiga n v. Tang, 346 Ill. App. 3d 277, 805 N.E.2d 243

(1** Dist. 2004), and Peopleex rel. Ryan v. AgPro, Inc., 345 Ill. App. 3d 1011, 803
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N.E.2d 1007 (2™ Dist. 2004), aff'd, ___ 1ll.2d __, 2005 WL 246213 (Feb. 3, 2005).

But neither Tang nor AgPro justified the court’s about-face. In AgPro, the
appellate court affirmed the trial court’s finding that the company’s president was
personally liable for violations of the IEPA based on his direct involvement in the
violations. AgPro, 345 Ill. App. 3d at 1019.* The State had never argued in the case
that the president was liable under the responsible corporate officer doctrine.
Accordingly, AgPro has no bearing on Bergman'’s liability under that doctrine here.

In Tang, the State raised the responsible corporate officer doctrine for the first
time on appeal. 346 Ill. App. 3d at 290-91. The appellate court held that the State
waived any argument based on that doctrine. Id. at 291. Then, in dictum, the court
said that the State’s complaint was properly dismissed even if the State had not
waived the issue. Id. The court stated that “the responsible corporate officer
doctrine requires specific allegations of corporate responsibility with regard to the
wrongful acts, rather than just general allegations of corporate responsibility.” Id.
According to the court, the State had failed to make sufficient allegations under this
standard when it alleged conclusorily that the defendant had “caused or allowed”
certain acts to occur in violation of the IEPA. Id.

The present case involves, not pleading requirements, as in Tang, but

whether or not the evidence at trial bore out the State’s allegations. As noted

* The company'’s president did not appeal that ruling to the supreme court,
which addressed only the State’s contention that the appellate court had erred in
ruling that section 42(e) of the Illinois Environmental Protection Act did not
authorize mandatory injunctive relief.
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previously, the State presented a great deal of evidence that Bergman was
responsible for the violations by having the power to prevent them but failing to
order the required steps. Therefore, the dictum in Tang does not support the trial
court’s reversal of its initial decision that Bergman violated the Act.

. The Circuit Court Should Have Ordered Petco To Post a $100,000
Bond.

The circuit court abused its discretion in refusing to require Petco to post a
$100,000 bond. The bond is necessary to assure that Petco properly remediates the
spills its continues to cause and to provide some financial protection to the State
should Petco fail in its obligations to properly plug abandoned or inactive wells.

When the State proves violations of the Act in a civil action, the State “may
obtain such injunctions, prohibitory and mandatory, including temporary
restraining orders and preliminary injunctions, or other enforcement orders as the
facts may warrant.” 225 ILCS 725/11 (2002). Pursuant to its authority to
promulgate implementing regulations, see225 ILCS 725/6 (2002), DNR promulgated
a rule specifying some of the “other enforcement orders” that the State may obtain.
62 11l. Admin. Code § 240.155(b) (2005). Among the other available enforcement
orders was an order requiring “the submission of a bond in accordance with Subpart
0.” 62 Ill. Admin. Code § 240.155(b)(2) (2005). Subpart O of DNR’s regulations
specifies, among other things, that when a bond is required to be filed with DNR to
operate a well and the permittee operates more than 50 wells, the amount of the

bond shall be $100,000. 62 111. Admin. Code § 240.1500(a)(2) (2005).
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This bond does not expire until one of three things happens:

(A) all wells covered by the bond are plugged and restored in accordance with
Subpart K of these rules.

(B) all wells covered by the bond are transferred in accordance with Subpart N
of these rules; or

(C) the permittee has paid [required permit fees] to the Department for 2
consecutive years and such permittee is not in violation of the Act.

62 I1l. Admin. Code 8§ 240.1500(a)(4) (2005). The bond may be forfeited when a
permittee fails to comply with a DNR order to plug, replug, or repair a well, or to
restore a well site. 62 Ill. Admin. Code § 240.1530(a) (2005).

Here, the facts warrant an order requiring Petco to submit a bond. First, a
bond is needed to protect the State in case Petco fails in its obligations to remediate
its spills. The record shows that Petco has been slow to clean up spills. Petco’s
response to the spill at the W.O. Allen lease illustrates this point. The company’s
initial response to the release of 150 barrels of oil and 50 barrels of saltwater
involved Russell and two tank trucks. (SV XlI at 132-33). Russell lacked any spill
response training. (Id. at 107). After a few days, Russell realized he was not
making much headway in cleaning up the spill (id. at 133), which destroyed half an
acre of vegetation (C912) and contaminated about 1000 feet of a creek (SV XIII at 11;
C1725-42). When asked what he did when he realized he was making little
headway in cleaning up this major spill, Russell answered, “Well, nothing, really. |
just kept working on it.” (Id.). Eventually, the Illinois Environmental Protection

Agency learned of the spill, at which point Petco started devoting more resources to
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remediating the contamination. (SV XII at 134; SV XlIl1l at 10). But subsequent
inspections showed those efforts were still inadequate. (SV XIII at 13). Indeed,
repeated inspections over months and years showed that oil contamination remained
in the creek. (Id. at 13-20). In May 2002, two years after the spill, a state inspector
found oil contamination at the site of the spill. (Id. at 20).

The spill at the W.O. Allen lease was not the only time Petco took an unduly
long time to remediate the site of a spill. Official DNR spill reports show that Petco
failed to remediate at least six other spills in 1999 and 2000 in a timely manner.
(C1075-77 (remediation not complete two months after spill; C1150-55 (four
months); C1156-59 (two months); C1164-66 (six weeks); C1179-80 (three weeks);
C1252-54 (seven weeks)). Accordingly, Petco’s record of untimely remediations
clearly warranted the imposition of a bond to protect DNR should the agency be
required to remediate one of Petco’s spills in the future. See225 ILCS 725/19.1
(2002) (authorizing DNR to abate certain conditions).

A bond was warranted for a second reason. The State may be liable for costs
incurred in plugging wells that Petco abandons or leaves inactive. Petco has a legal
obligation to plug abandoned or inactive wells. See225 ILCS 725/19 (2002)
(abandoned wells); 62 11l. Admin. Code § 240.1130(a) (2005) (wells inactive for 24
months). If Petco fails to comply with these obligations, the State may have to use
its limited resources to what Petco should have done. See225 ILCS 725/19.1 (2002)
(authorizing DNR to plug abandoned wells); 225 ILCS 725/19.6 (2002) (authorizing

expenditures for plugging abandoned wells).
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The facts here warrant the imposition of a bond. When Petco bought the
Louden and Dix fields from Exxon, there were 140 wells in the fields that had ceased
operating for at least 24 months and that had not been plugged or temporarily
abandoned. (C1839). Since acquiring the fields, Petco has brought around 100 of
those wells back into production. (SV XVI at 58). Although Petco has plugged 70-80
wells since acquiring the fields (id at 29), there is no evidence that the wells Petco
plugged were among the 140 wells that were inactive in 1992. They could have been
wells that were active in 1992 but then developed problems that forced Petco to plug
them. Bergman conceded that it was possible that some of the 140 originally
inactive wells may still be inactive and not plugged, 10 years after Petco took over
the fields from Exxon. (Id. at 59). For this reason, the State was entitled to a bond
to protect it in case Petco fails to comply with its obligation to plug abandoned or
temporary wells.

Petco’s failure to plug wells in Michigan illustrates the need for the bond. In
1990, Bergman acquired a Michigan oil field. (SV XVI at 64). The field was larger
than the Dix Field, having 70 wells and 22 tank batteries. (Id.). Petco became the
operator and posted a $50,000 bond. (Id. at 64, 66). When Petco ceased operating
the field, it did not plug the wells. Instead, the State of Michigan performed the
necessary plugging and Petco forfeited the bond. (Id. at 66).

In sum, the facts warranted the imposition of a $100,000 bond. The circuit
court abused its discretion in declining to order Petco to submit one.

V. The Circuit Court Should Have Barred Petco and Bergman From
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Acquiring New Drilling and/or Operating Permits.

Finally, the trial court abused its discretion in refusing to issue an order
prohibiting Petco and Bergman from acquiring new drilling and/or operating
permits. Instead of spending money to expand the size of its operations in Illinois,
the defendants should be forced to focus on their obligation not to allow waste.

One of the enforcement orders that the State may obtain under section
240.155(b) is an order denying new drilling and/or operating permits. 62 Ill. Admin.
Code § 240.155(b)(3) (2005). Such an order is eminently appropriate for an operator
like Petco and its president. Under Bergman, Petco has developed a long,
unfortunate record of spills and leaks. In fact, in the 10 years after acquiring the
Louden and Dix fields, Petco achieved the dubious distinction of having not only the
most releases in absolute numbers, but also a far above-average number of releases
on a per-well basis. (SeeC1709). Between June 8, 1992 and May 1, 2002, Petco
operated 3.51% of the total number of oil wells statewide but had 30.2% of all of the
releases. (C1709). When considering the more recent period of September 14, 1998
through September 12, 2000, Petco had 34.72% of all releases. (C1709). As the
circuit court found: (1) Petco’s 168 spill events constituted a pattern of documented
events involving improper disposal, release or discharge of produced fluids within
the previous 2 years from the date of the most recent event, (2) Petco’s violations of
the Act posed an imminent danger of substantial environmental harm or caused
environmental damage to property or contamination of surface waters as a result of
improper disposal, release, or discharge of produced fluids, and (3) Petco failed to
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operate in a prudent manner following regulatory standards with regard to the
performance of preventative maintenance of equipment. (Al).

Given this sorry record, the defendants should be required to concentrate their
resources on upgrading and maintaining the presently permitted facilities and on
plugging wells that are required to be plugged. The facts clearly warranted an order
barring Petco and its president from acquiring new drilling or operating permits.

The circuit court abused its discretion in not issuing such an order.
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CONCLUSION

For all of the foregoing reasons, the People of the State of Illinois respectfully
request that this Court reverse that portion of the circuit court's May 26, 2004
amended order (1) refusing to enjoin the defendants from committing further
violations of the Oil and Gas Act, (2) finding that Bergman was not individually
liable under the Act, (3) refusing to require Petco to submit a bond of $100,000, and
(4) refusing to bar the defendants from acquiring new drilling or operating permits.
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